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European and External Relations Committee 

Human Rights Inquiry 

The Mental Health Foundation 

What is your general view on the UK Government’s proposal to introduce a 
British Bill of Rights to replace the Human Rights Act 1998? Do you think 
changes need to be made to the current human rights regime in the UK? 

The Act enables individuals to bring a legal case in the UK, rather than travel to the 

European Court of Human Rights (ECtHR) in Strasbourg. People with mental health 
problems, people with learning disability and people living with dementia already 
experience multiple barriers to realising their human rights and accessing justice. 
Therefore, we are concerned about the impact of removing the opportunity to 

vindicate their rights in a domestic court. 

Additionally, it requires all public authorities to act harmoniously with the ECtHR, 
providing a basis for the development of a ‘human rights culture’ in public services 
across the UK. 

One possible positive there might be to the proposed British Bill of Rights is the 
opportunity to provide greater protections that fit the 21st century, such as: free 
expression for the digital age, better defined privacy laws and clarity around religious 
freedom. 

What rights, if any, would a British Bill of Rights have to contain? How would a 
British Bill of Rights interact with Scotland’s separate legal system? 

The current Human Rights Act has provides positive outcomes for many people with 
mental health problems, learning disabilities and dementia.  

Fundamental rights in the Human Rights Act that, we feel, must be incorporated in a 
new British Bill of Rights include:  

 Article 2: The Right to Life. Every person’s life must be protected by the state. 
This right imposes strong duties on the state to refrain from unlawful killing; to 

investigate suspicious deaths; and, to protect life. 

 Article 3: Prohibition of Torture. This includes inhumane or degrading 
treatment, such as severe cases of police violence or appalling conditions in 
prison. 

 Article 5: Liberty and Security. Every person has the right to personal 
freedom. This freedom cannot be taken away without good reason.  

 Article 6: Right to a Fair Trial. Every person who has been charged with a 
criminal offence, or whose civil liberties could be limited by a decision of a 

public authority has the right to a fair and public hearing.  

 Article 8: Right to Respect for Private and Family Life. This Article has been 
interpreted very broadly. Broadly Article 8 grants to every person the right to 
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carry on their life privately, without the intervention of the state. Private life 
includes the right to choose one’s sexuality, the right to control who sees and 
touches one’s body and the right to develop and choose one’s friends and 

family.   

 Article 14: No discrimination.  This Article requires the state to apply all rights 
without discrimination. 

We have not seen sufficiently detailed proposals for the Bill of Rights to understand 
how this would work with the Scottish Legal System. We consider that it would be 
important to review the operation of Bills of Rights globally particularly in countries 
with comparable legal systems.  

Arguments have been made that the current system does not sufficiently 

respect the sovereignty of the UK Parliament. What are your views on this? 

While it is true that claimants can appeal to the ECtHR for a final decision if 
dissatisfied with the ruling made by the UK Supreme Court, due to the volume of 
appeals only a minority are granted a court hearing. In 2014, only 11 of the 1,243 

applications from the UK were declared admissible by the Court and therefore 
granted a prospective trial.   

In addition, it has been suggested that the European Court of Human Rights 
has developed “mission creep” expanding the European Convention on 

Human Rights into areas which it should not cover. What views do you have 
on this argument? 

We disagree with this view in respect to mental health and disability. Although we 
recognise why some have concerns in relation to “mission creep”, the ECHR is 

respectful of UK court decisions, and has shown a continued willingness to engage 
in a ‘judicial dialogue’ with the courts of the UK to ensure there is a sustained live 
discourse. The European Convention of Human Rights addresses fundamental 
freedoms in all aspects of civil, political, economic, social and cultural life. Human 

rights are both legal texts and living instruments; and their use and interpretation by 
rights holders and legal systems are reflections of the imperatives of everyday life.   

Human rights law is the foundation of every other law, including disability law. 
Legislation should be designed and applied in a way that respects, protects and 

fulfils these sets of minimum standards; and reflects the lives of rights holders. 

What do you think the practical impact of the proposals will be in individual 
cases, for example as regards immigration policy, criminal law, or decisions 
made by public authorities? 

The Human Rights Act has had a positive impact in the area of mental health. Below 
are some examples of improvements which have resulted as a consequence of 
human rights challenges: 

 Access to justice for victims with mental health problems: The Crown 

Prosecution Service (CPS) breached Article 3 of the Human Rights Act when 
it dropped an assault case which involved a victim with schizophrenia. The 
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court was found to have unfairly dismissed the witness’ evidence because of 
their mental illness. Consequently, the CPS issued new guidelines on 
supporting victims with mental health problems and how to assess the 

credibility of a witness.1 

 Changes in the Mental Health Act 1983: After a series of successful human 
rights challenges the Act was amended in 2007 to be human rights compliant.  

 Mental Capacity Legislation:  The Mental Capacity Act (MCA) is underpinned 
by human rights principles that aim to ensure its provisions are applied in a 
way that respects our human rights. 

 The Deprivation of Liberty Safeguards (DOLS): The DOLS are the result of a 

human rights legal challenge. An autistic man had been deprived of his liberty 
whilst receiving treatment, but he was not formally detained. At the time there 
were no specific guidelines to limit the detention of voluntary patients who 
lacked capacity and were deprived of their liberty in hospitals and care homes. 

The Court found that the detention was illegal and noted the need for 
guidance to ensure that even “voluntary patients’” freedom is only restricted 
when it is strictly necessary and in their interest. DOLS were enacted to fill this 
gap.  

 The Human Rights Act has also had a positive impact on:  

o patients involuntarily kept in hospital;  
o patients facing unreasonable delays in challenging their detention;  
o vulnerable adults mistreated in hospitals;  

o improving the social care and benefits system for people with mental 
illness; 

o right to have detention reviewed ‘speedily’ 
o Safeguards introduced for informal mental health patients who lack 

capacity 
o Detention without appropriate psychiatric treatment found to be 

inhumane and degrading 
o Excessive restraint upon an autistic child was found to be inhumane 

and degrading treatment 

o Duty to prevent suicide among “voluntary patients”  
o Duty to protect the life of people who were detained under the Mental 

Health Act after their release   
o The right of  parents who suffered mental health problems to stay in 

contact with their child  

It is unclear what the impacts of repealing the Human Rights Act would be and 
whether a Bill of Rights would afford comparable protection. 

 

 

                                     
1 FB v DPP (2009) 
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What impact do you think any changes will have on Scotland more generally? 
Would the Scottish Parliament have to consent to any changes under the 
Sewel Convention? Could the UK Government act without the consent of the 

Scottish Parliament? 

There will be implications on the devolved powers, given that the Act is “well 
embedded” in constitutional elements of the Scottish, Welsh and Northern Irish 
governments. 

Scotland secured greater powers during the devolution process in 1998. The Human 
Rights Act is a piece of primary legislation – a reserved matter - and can only be 
amended or repealed by Westminster. However, human rights themselves are not 
within the sphere of reserved powers and are embedded into the constitutional 

frameworks of the devolved powers in Northern Ireland, Scotland and Wales. 

This means that Scotland may be able to delay the repeal of the Human Rights Act 
whilst compromises and new agreements are formed with Westminster. 

Section 57(2) Scotland Act 1998 states that the Scottish Parliament may only pass 

laws that comply with the European Convention on Human Rights. However, 
repealing the Human Rights Act 1998 might not, by itself, breach Section 57(2); it 
would only be breached if the UK was no longer a signatory to the Convention. 

The Sewel Convention or the Legislative Consent Motion 

The Sewel Convention is a constitutional agreement with Westminster. It is 
understood that, by convention, prospective UK legislation concerning devolved 
matters in Scotland requires the agreement of Scotland’s legislature.  The question 
is therefore whether repealing the Human Rights Act will trigger the convention and 

therefore consent by the Scottish Parliament might be sought. Opinions in this matter 
differ. Mark Elliot, Cambridge Reader in Public Law, explains that given that the 
devolved administrations cannot legislate with respect to the Human Rights Act, the 
issue is not devolved and therefore consent is not needed. Moreover, he argues that 

the “Human Rights Act would not affect the extent of the devolved institutions’ 
competences” and therefore the Convention will not be triggered. 

If the Sewel Convention is triggered, consent must be sought in the following cases: 

 If the Devolution Statutes were to be amended to reduce the influence of the 

European Convention on Human Rights,  

 If a British Bill of Rights that applies to the devolved nations is enacted, in 
respect of changes to devolved matters,  

 If the UK decides to withdraw from the European Convention on Human 

Rights because this will necessitate the amendment of the Devolution Status 
– indeed, the devolution statutes impose the obligation upon the devolved 
administrations to comply with the European Convention.  

An override of the Sewel Convention would also risk backlash against the 

Conservative party following the Smith Commission’s recommendation that the 
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Sewel Convention be given a statutory footing – a proviso contained in the Scotland 
Bill. 

What impact do you think the UK Government’s proposals will have on the UK 

and Scotland at an EU and international level, for example within the Council 
of Europe? 

We are concerned that repealing the Human Rights Act would jeopardise the British 
State and Scotland’s reputation and credibility on the world stage as a nation, which 

leads on human rights and diplomacy.  

The UK and the European Convention on Human Rights  

Repealing the Human Rights Act does not automatically revoke the UK’s status as 
signatory to the European Convention on Human Rights. However, the UK will be 

expected to replace the Human Rights Act with a piece of legislation that contains 
those rights found in the Convention (i.e. the British Bill of Rights).  

If The UK remains a signatory to the European Convention on Human Rights, UK 
citizens would still be protected by the rights conferred in the Convention but would 

need to appeal directly to the European Court of Human Rights (ECtHR) in 
Strasbourg. Once the British Bill of Rights comes into force, the right to appeal to the 
ECtHR will depend on the terms in the Bill of Rights. 

If there was a time gap between repealing the Human Rights Act and introducing a 

British Bill of Rights (i.e. no domestic legislation in place), UK citizens could appeal 
directly to the ECtHR in Strasbourg. This would, however, cause additional costs and 
time delays due to the heavy caseload at the ECtHR. 

However, if the UK is no longer a signatory to the European Convention on Human 

Rights, the UK Supreme Court would be the final court of appeal for claims on 
human rights violations. The UK may be forced to withdraw from the European 
Convention on Human Rights if the new British Bill of Rights does not include all of 
the rights listed within the Convention. Whilst countries are given a degree of 

flexibility in the wording used within domestic legislation, they must retain the core 
rights within the Convention. So, for example, if the Right to Respect for Private and 
Family life – Article 8 of the Human Rights Act – is absent from the British Bill of 
Rights, the UK may be forced to leave the European Convention unless it amends 

the new piece of legislation.  If the UK left the European Convention, the Supreme 
Court would then be the highest court on matters relating to human rights. 

Impact on the UK’s relationship with the European Union  

Although legal opinions differ, a majority of legal experts appear to agree that 

repealing the Human Rights Act or withdrawing from the European Convention on 
Human Rights (ECHR) is not likely to impact the UK’s membership of the European 
Union.  Similarly, leaving the European Union does not impact on the UK’s 
adherence to the ECHR. 

If the UK remains a member of the European Union, the European Court of Justice 
(ECJ) – the judicial system for the European Union – places “special significance” to 
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the “guiding principles” of the ECHR. Even if the UK is no longer a signatory to the 
ECHR, the outcome of cases that reach the ECJ may rely upon aspects of the 
European Convention. Moreover, the EU in itself intends to ratify the European 

Convention. In this case as Dr Pinto-Duschinsky – ex member of the Commission on 
a Bill of Rights – explains, “Were a country to denounce the convention treaty, it 
would still be bound by its membership of the EU to adhere to the terms of the 
convention in matters falling under EU jurisdiction.”   

If there is an overlap between human rights law and a violation of European Union 
law, British citizens, in theory, could take their case to the ECJ. This is most likely if 
there is an overlap with the free movement of goods and services or matters of 
employment – topics covered by European Union law. For example: maternity and 

paternity rights, workers’ hours and pay, gender inequalities and the rights of carers. 
If a persuasive case can be made for a hearing at the ECJ, this may provide an 
indirect way for British citizens to have their case measured against the European 
Convention on Human Rights. 

However, if the UK leaves the European Union, which may happen since the 
Conservative government have pledged to hold a referendum on the UK’s 
membership in the European Union, and is no longer a signatory to the ECHR, the 
UK’s Supreme Court will be the final court of appeal for all legal cases. Claimants will 

not be able to challenge the legal outcome at either the ECJ or the ECtHR. 


